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Dear Senate Colleagues:

Here is the cold reality of crimes against reproductive rights in California today:

• We lead the nation in arsons and bombings at reproductive health-care faculties.

• More than half of surveyed California abortion providers responded that they were targets of anti-

reproductive-rights crimes between 1995 and 2000 - a period of relative calm, which may be ending.

• Some of the most violent fringes of the extremist anti-abortion, anti-government, white supremacist,

anti-Semitic, and anti-gay movements appear to be coming together, as demonstrated by the 1999

homophobic murders and synagogue and clinic arsons in Redding and Sacramento.

• A federal appellate court in March ruled that it is perfectly legal to post Web sites that target abortion

providers and give their names, photographs, spouses' names, and home addresses. That's exactly

what one anti-abortion site does. Seven persons listed on its site have been murdered. The names of

61 Californians are listed there - including seven more California doctors added this year.

The federal Freedom of Access to Clinic Entrances Act and federal agencies' vigorous enforcement have

virtually ended large-scale blockades of clinics. Federal law-enforcement agents now have the tools to

capture, prosecute, and imprison clinic arsonists, bombers, and murderers. California needs to assure

that these protective services continue.

However, the federal government cannot take the place of local police in protecting abortion clients and
providers on a day-to-day basis. California must give its police the laws, training, tools, and backup they

need to do that job.

At the same time, we need to avoid stigmatizing the law-abiding pro-life movement. Government must
target crimes, not beliefs, speech, or lawful actions.

This Senate Office of Research report gives the California Legislature and state Department of Justice

facts and options. Now it is up to us to act.

Senator, 6th District
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Crimes Against Reproductive Rights in California

Executive Summary

This report examines the history, extent, and future threat of crimes

against reproductive rights in the nation and in California, discusses

federal and state laws dealing with such crimes, and suggests state

legislative options.

As with any other cause that is based on strongly held beliefs, it is

important to distinguish very clearly between persons who act lawfully

to advance their points of view and those who advocate or practice

crimes against their opponents. This report deals exclusively with the

latter.

National History and Data

This study traces the national history of the criminal fringe of the anti-

abortion movement from the 1980s through early 2001. It examines
the California and congressional legislative responses in 1993 and
1994, and the vigorous federal enforcement efforts since then.

Since 1993, seven individuals who were employed or volunteered in

U.S. clinics as doctors, staff, and patient or doctor escorts have been
killed in incidents motivated by anti-abortion animus. Several others

have been dealt life-threatening injuries.

Since 1982, there have been 224 reported arsons and bombings of

abortion and family-planning clinics. Only 77 were reported solved.

In March 2001, a three-judge panel of the U.S. 9th Circuit Court of

Appeals in San Francisco ruled that a Web site that calls for

Nuremberg-type trials of "wanted" doctors who perform abortions, and

those who assist them, is constitutionally protected free speech. Eight

persons on the site's "wanted" list have been reported killed. In May
2001, the site also began posting some photographs of clinic patients.

No government agency comprehensively tracks anti-abortion crimes.

The National Abortion Federation reports 3,254 incidents of criminal

violence and disruption against abortion providers from 1974 to 2000

in the United States.
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Although data is very limited, there is some evidence that anti-

abortion crimes may have risen in California and the rest of the United

States in the early months of 2001.

California Data

California led the nation in reported clinic arsons and bombings in

1982-2000 with 30 incidents, according to federal statistics. Because

California law-enforcement agencies do not identify the targets or

motivations of crimes against clinics in any state or federal reports,

this figure based on federal law-enforcement reports may be

undercounted statewide.

A Senate Office of Research survey of 172 publicly identified California

abortion providers in October 2000 found that more than half reported

that they experienced anti-reproductive-rights crimes at their clinics or

offices in 1995-2000, which other data have suggested was a relatively

quiet period nationwide for this type of activity. The most common
crimes reported in the survey were threats of violence, vandalism, non-

injury assaults, and blockades. Almost half the respondents who said

they reported these crimes to law enforcement also said they were
dissatisfied with the response.

A companion SOR survey in October 2000 of the same providers found

that more than 30 percent of respondents said they or their families

had been targets of anti-reproductive-rights crimes away from their

clinics and offices in 1995-2000. Threats of violence, vandalism, and
stalking were the most common reported crimes. Almost half of those

who said they reported these crimes to law enforcement said they were

dissatisfied with the response.

Differences between the way federal statistics are collected and the

SOR survey was conducted, and the fact that the reporting periods

overlap, make it difficult to directly compare SOR survey and federal

data for California.

An Assessment of Threats and Trends

There is some evidence that anti-abortion incidents may be increasing.

For example, news reports and representatives of two prominent

national provider organizations report increasing incidents at some
clinics. In addition, follow-up telephone interviews with clinics that

responded to SOR's survey indicate increasing incidents or threats of
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violence. As this paper will show, there is documented evidence that

some of the same people who have threatened or harmed reproductive

clinics, patients and personnel also have committed hate crimes

against homosexuals, Jews, and African-Americans. Some authorities

believe the resources and influence of such groups may be growing as

the criminal elements within them increase their affiliations and
support of each other's goals.

Current Laws

The federal Freedom of Access to Clinic Entrances (FACE) Act of 1994

has resulted in the prosecutions of large-scale activities, such as clinic

blockades, and has given federal law-enforcement agencies and
prosecutors tools to attack other major crimes such as bombings,

arsons, and killings. However, federal officers seldom visit the scenes

of less heinous anti-reproductive-rights crimes, effectively curtailing

prosecution of those offenses under FACE. Further, the expense of

bringing civil actions intended to protect against offenses such as

harassment may render the act's civil protections moot for smaller

clinics. Another weakness includes a lack of explicit legal protections

for those who assist others in obtaining or providing abortions.

California has no state law that establishes concurrent jurisdiction

over the crimes that FACE prohibits, although these crimes also are

prohibited by an assortment of California laws. In states such as New
York that have incorporated a state-federal approach in statute, police

can make arrests under state law for crimes that federal prosecutors

can pursue under FACE. This presents an opportunity that California

lacks to pool law-enforcement resources.

California does have a wide (and sometimes confusing) array of laws

covering most - and very likely all — of the crimes that FACE covers.

However, state penalties for violating the statute that prohibits

obstructing the entrance to a health facility are no more than 30 days

in jail and a $2,000 fine on a third offense. The FACE penalty is more

severe — prison terms of up to three years and fines of up to $250,000

for repeat violent crimes, up to 10 years in prison if bodily injury

results, and life in prison if death results.

State Legislative Options

If the Legislature wishes to strengthen its laws and response to anti-

abortion crime, it has several options for doing so:
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Enact a California FACE Act - A law creating concurrent

state jurisdiction over FACE violations could assist both

federal and state enforcement efforts by giving state and
local peace officers on the scene a clear ability to make
arrests. It also would give California a chance to fill what
have proven to be gaps in the federal FACE Act, specifically a

lack of explicit legal protection for assistants (such as patient

escorts, clinics' clerical staff, patients' friends, etc.) and lack

of authority under federal law for local prosecutors to bring

civil actions against violators.

Define anti-reproductive-rights crime as a type of hate
crime - This would increase penalties for crimes committed

against those exercising their freedom of reproductive choice

to match penalties for committing crimes classified as hate

crimes. An alternative would be to require that law

enforcement address these two types of crime in concert.

Establish buffer zones near clinics that provide
reproductive services and restrict anti-abortion

demonstrations in residential areas - These alternatives

may appear viable; however, locally crafted ordinances - and
specifically tailored court injunctions under a California

FACE Act - might protect potential targets more effectively

and pose less risk of infringing unnecessarily on First

Amendment free-expression rights.

Continue and build on federal initiatives - The
Legislature could direct California law-enforcement agencies

to build upon the Clinton administration's prevention and
enforcement efforts.

A Note on Terminology

We use "pro-life" and "pro-choice," which these movements generally

call themselves, to refer to the social movements that oppose or

support abortion rights.

We use "anti-reproductive rights" and "anti-abortion," rather than
"pro-life," to refer to persons or movements advocating or practicing

criminal actions to oppose abortion. Some elements of the pro-life and
anti-abortion movements generally make the same distinction in using

these terms.
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Chapter One: Crimes Reported to Date
Against Reproductive Rights

National History

The first, scattered attacks on clinics providing abortions were
reported shortly after the 1973 Roe v. Wade U.S. Supreme Court

decision that legalized abortion throughout the country. The first

reported clinic arson was in 1977, and the first known series of violent

crimes began with the kidnapping of a doctor and his wife in 1982. x A
man called the Federal Bureau of Investigation to take credit for the

kidnapping and to announce he was from the Army of God, the first

reported use of that term in this regard. He was later captured and
convicted of the kidnappings and three clinic bombings in two other

states the same year. Other waves of anti-abortion violence - never

solved - were attributed to the Army of God in 1983 and 1984. 2

Some elements of the white-supremacist underground movement also

began attacking abortion in the 1980s. The Christian Identity

movement stated that it saw abortion as the suicide of the Aryan race,

while the Posse Comitatus publicly blamed Jewish doctors and nurses

for abortions. 3

A broader anti-abortion movement that included crimes of obstruction,

trespass, and vandalism began to emerge nationally in 1984, when
Randall Terry - acting on what he said was a vision from God - began

organizing clinic and medical office "actions" in Binghamton, NY. His

tactics included destroying clinic interiors and jamming clinic door

locks with glue as well as human blockades and more conventional

protests such as lawful demonstrations. In 1985, Joseph Scheidler of

Chicago published a tract outlining the tactics that he and Terry

advocated. 4 The tract called for a year of "pain and fear" for abortion

clinics. 5

Terry and Scheidler in 1986 began a coordinated, nationwide, street-

level anti-abortion campaign. In 1987, they launched Operation Rescue

(OR), a national action organization.6 OR organized major clinic

blockades in cities throughout the country in the late 1980s and early
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1990s. OR succeeded in goals to disrupt clinical practices in Los

Angeles, Orange County, San Diego and elsewhere, sometimes through

misdemeanor actions. 7

The first reported anti-abortion shooting was in 1991 in Springfield,

Missouri, where a masked gunman shot and paralyzed a clinic

manager and shot and wounded the building maintenance manager.8

Clinic arsons more than doubled — increasing from eight in 1991 to 21

in 1992 -after a U.S. Supreme Court decision in 1992 upheld women's
basic right to abortion. 9

During this time, anti-government groups and causes began to rise. It

is not clear whether this rise coincided with or contributed to the rise

in anti-abortion violence but some believe it did. In 1992, a standoff

and killings in Ruby Ridge, Idaho, demonstrated the strength of the

resolve of anti-government groups. That tragic series of events began
when heavily armed Christian Identity adherent Randy Weaver
barricaded himself and his family in their isolated rural home to avoid

a federal arrest warrant charging him with an illegal gun sale. The
warrant stemmed from a sting operation, part of a federal

investigation of an alleged white-supremacist underground arms
business. U.S. Marshal William Degan was shot and killed and
another marshal was wounded while surveilhng the Weaver property.

Their return shots killed Weaver's 14-year-old son, Sam. The long

siege that followed resulted in the shooting death of Weaver's wife,

Vicki, as she held their infant son in her arms, and ended with

Weaver's surrender.

In the wake of Ruby Ridge, Christian Identity leader Pete Peters called

a meeting in Estes Park, Colorado, in 1992 of previously mutually

hostile factions from throughout the United States. 10 This "Gathering

of Christian Men" or "Rocky Mountain Rendezvous," as it came to be

known, included 160 representatives of Aryan Nations (now renamed
the Aryan National Alliance 11

), the Ku Klux Klan, neo-Nazis, and pro-

gun and anti-abortion activists. Larry Pratt of the Gun Owners of

America represented the latter two groups. This common front gave

the first major boost to an armed anti-government movement in the

1990s, infused with the doctrine of "leaderless resistance." 12

The first reported anti-abortion murder came in 1993, when Michael

Griffin shot and killed a doctor outside a clinic in Pensacola, FL. 13

Griffin was subsequently convicted of premeditated, first-degree

murder in the killing.
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Following the Florida murder, a nationwide group of anti-abortion

leaders signed a Defensive Action Statement, openly condoning the

killing. The statement's originator was Paul Hill. 14 Acting on his stated

beliefs, Hill in 1994 killed a doctor and a clinic escort, also in

Pensacola. Hill's double slayings prompted some of the same and other

signers to issue the Second Defensive Action Statement, condoning

those killings. 15 In 1997, the group began holding annual "White Rose
Banquets" to honor anti-abortion killers, arsonists, bombers, and other

convicted criminals. 16

In California, the Legislature and Governor Pete Wilson in 1993

enacted Assembly Bill 1097 (Lee) to make it a misdemeanor to

intentionally physically obstruct an individual trying to enter or exit

health-care facilities. 17 This was followed in 1994 by Assembly Bill 600

(Speier) to create a tort of "commercial blockade" of health care

facilities, allowing private lawsuits against those who "intentionally

prevent an individual from entering or exiting a health care facility by
physically obstructing the individual's passage or by disrupting the

normal functioning of a health care facility." 18

Nationally, Congress and President Bill Clinton responded to the

escalating tactics of the anti-abortion movement by enacting the

Freedom of Access to Clinic Entrances (FACE) Act of 1994, 19 which is

discussed in Chapter Three of this report.

At the end of 1994, a shooting rampage in Brookline, MA, left two

clinic receptionists dead and five other persons - patients' relatives,

friends and a security guard - wounded.20

The Massachusetts shootings prompted President Clinton in January

1995 to direct U.S. attorneys throughout the country, the U.S.

Marshals Service, and the U.S. Department of Justice to take steps,

discussed in Chapter Three, to protect providers and thwart violence.

Later that year, the U.S. Supreme Court agreed to permit protective

buffer zones around clinics. 21

For the first time, clinics nationally in 1995 reported decreases in

every category of violence. There were further reported decreases in

1996, followed by a plateau in most categories but an increase in

bombings in 1997.22 That year began with two bombs exploding in an

Atlanta clinic. The first, inside the clinic, caused no injuries. The

second, which went off outside a few minutes later, injured seven

people, including federal law-enforcement officers. It was the first time
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an anti-abortion terrorist had used a secondary explosive specifically to

attack police who responded to the first blast.

An off-duty police officer working as a clinic security guard was killed

in a Birmingham, AL, bombing in January 1998 that also permanently

blinded a nurse.23

The most recent known anti-abortion killing also came in 1998 — the

shooting of Dr. Barnett A. Slepian in his family home in Amherst, NY.
His death spurred then Attorney General Janet Reno to create a

National Task Force on Violence Against Health Care Providers, which

Chapter Three also discusses. 24 Dr. Slepian's name appeared as a

fatality on the Nuremberg Files site within hours of the shooting.

Former Californian James Kopp was charged with the murder, and
arrested in France in March 2001. Two other persons, including "White

Rose Banquet" leader Dennis Malvasi,25 were arrested as accomplices.

The most recent known attempted slaying was the stabbing of Dr.

Garson Romalis in his medical office in Vancouver, B.C., in 2000, the

second attempt on his life.26

Dr. Romalis's name is among those on a "Nuremberg Files" Web site

that since 1995 has listed the names - and, in some cases, pictures and
home addresses — of hundreds of abortion providers, their spouses,

clinic owners and workers, judges, lawyers, police officers, and pro-

choice politicians and celebrities.27 The site reports that 14 persons

targeted on the list nationwide have been "wounded," including Dr.

Romalis, and eight28 have become "fatalities."29 On March 28, 2001,

the U.S. 9th Circuit Court of Appeals in San Francisco ruled the site is

constitutionally protected because it does not actually threaten

violence. "If their statements merely encouraged unrelated terrorists,

then their words are protected by the First Amendment," said Judge
Alex Kozinski in the 3-0 ruling. Planned Parenthood and other

plaintiffs are seeking a rehearing before the full court.

National Data

Between 1993 and the present, seven individuals who were employed
or volunteered in clinics as doctors, staff, and patient or doctor escorts

have been killed in incidents motivated by anti-abortion animus.

Several others have been dealt life-threatening injuries.30
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Between 1982 and March 1, 2000, there were 224 reported arsons and
bombings of abortion and family-planning clinics. Only 77 were
reported solved. 31

No government agency tracks total anti-abortion crime. The National

Abortion Federation reports 3,254 incidents of violent crime and
disruption against abortion providers from 1974 to 2000.32

California Leads the Nation in Arsons and Bombings

California was the scene of 30 of the United States' 224 reported anti-

abortion arsons and bombings from 1982 to 2000. The second-place

state, Florida, reported 16. 33

The California figure may be undercounted. California law-

enforcement agencies are not required to identify pro-choice targets or

anti-abortion motives in arsons, bombings or other crimes. The figure

also omits crimes such as break-ins, assaults, blockades, vandalism,

stalking and threats of violence involving clinics, personnel or patients.

The large number of anti-abortion arsons and bombings in California

obviously is associated with the large population. However, the second-

most populous state, Texas (with a population of 20.9 million in 2000

compared with California's 33.9 million), reported only 14 arsons and
bombings, 34 less than half of California's count.

The large number of arsons and bombings here also may be associated

with the large number of abortions. California reported 237,830 legal

abortions in 1996, more than any other state. However, New York
reported the second-largest number of abortions, 167,60035 - yet New
York, the third-most populous state, reported only nine arsons and
bombings, 36 less than a third of the California total.

SOR Survey of California Providers

In an effort to determine more thoroughly the extent and nature of

anti-abortion crime in California, the Senate Office of Research in

October 2000 surveyed 172 publicly identified abortion providers. We
sent two survey forms. One concerned incidents at clinics or medical

offices. The other, which we call a personal survey, concerned incidents

away from the clinics or offices.

To produce data that reflect conditions under current laws, we asked

only about incidents between January 1, 1995, when California's clinic-
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protection civil statute37 took effect, and late 2000. The federal FACE
Act took effect in May 1994.

We received valid responses to the clinic/medical office survey from 57

locations, a rate of 33 percent, and responses to the personal survey

from 52 individuals in 48 locations, a response rate of 27 percent. 38

Here are some highlights from the clinic/medical office survey data:

• 50.9 percent of responding clinics and medical offices reported that

they experienced anti-reproductive-rights crimes during 1995-2000.

• 34 percent reported threats, with 95 separate incidents.39

25.4 percent reported vandalism, with 64 incidents.•

•

18.1 percent reported non-injury assaults, with assaults on 34

persons.

9 percent reported blockades, with 111 incidents of blockades in five

locations.40

7.2 percent reported injury assaults, with four assaults on two
persons.

48 percent of those who reported these crimes to law enforcement

said they were dissatisfied with the response. Complaints about

responses included officers who were unfamiliar with the law,

officers who tried to mediate between the criminals and victims

rather than making arrests, and law-enforcement agencies accused

of refusing to enforce laws except in major cases.

Here are some highlights of the personal survey data: 41

• 30.4 percent of respondents said they or their families had been
targets of anti-reproductive-rights crimes that took place away from

their clinics or medical offices in 1995-2000.

• 19.5 percent reported threats, with 31 individual threats.

• 8.6 reported vandalism, with 10 incidents.

• 8.6 percent reported stalking, with nine incidents.

10
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• 6.5 percent reported non-injury assaults, with four incidents.

• 6.5 percent reported groundless, harassing lawsuits, with six

incidents.

• 4.3 percent reported identity theft, with four incidents.

• 45.4 percent of those who reported these crimes to law enforcement

said they were dissatisfied with the response.

Meanwhile, news reports and personal communications with abortion

providers show some clinics across the United States have reported an
escalation of crimes — threats, vandalism, obstruction of entries,

several arsons, and one non-injury shooting - since mid-December
2000. 42 Likewise, in California, follow-up calls in January and
February 2001 to several of the clinics that we surveyed in October

indicated some increase in threats, vandalism, obstruction, and
stalking. While these data are not conclusive, they suggest that

violence or threats of violence may be increasing, at least in some parts

of the state.

11
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Chapter Two: A Look at Threats and
Trends

There are six anti-abortion organizations in California known to

advocate, condone, or practice actions such as violence, vandalism,

assaults, obstruction and stalking, or that openly cooperate with

national organizations that do so.43

Those who kill, bomb or commit arson in the name of opposing abortion

typically are highly mobile, working across many states. They include

one of the FBI's 10 Most Wanted Fugitives.44 They also include one of

the U.S. Marshals Service's 15 Most Wanted Fugitives,45 who testified

that he was on his way to the West Coast to kill an abortion provider -

using his personally expanded version of the "Nuremberg Files" list -

when captured in Illinois in 1999.46 He escaped this year.47

Sixty-one Californians are identified as abortion providers or

supporters on the "Nuremberg Files" Web site, including seven

California doctors added to the list this year.48 In May 2001, the site

also began posting some photos of clinic patients.49

Paul Seave, the former U.S. attorney for the Sacramento area and now
crime and violence prevention chief in the California Department of

Justice, has judged that a "period of relative calm may be ending" in

the incidence of crimes against reproductive rights in California. 50

There is growing evidence that affiliations between hate groups and
violent anti-abortion groups are occurring. Whether the affiliations

between these two historically separate movements suggest that they

are joining forces or combining resources is open to debate. However,

there is well-documented evidence that some of the same people who
have threatened or harmed reproductive clinics, patients and
personnel also have committed hate crimes against homosexuals,

Jews, and African-Americans. Some authorities believe the resources

and influence of such groups may be growing as the criminal elements

within them join forces. We discuss this in some detail here because of

its major implications for policy-making and law-enforcement, as

covered in Chapter Three. 51

12
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Three of the United States' leading hate-crime monitoring groups - the

Southern Poverty Law Center, the Northwest Coalition Against

Malicious Harassment, and the Anti-Defamation League — published

research in 1998 and 1999 noting an overlap between the hate

movements they track and the anti-abortion extremists this report

covers.

• The Southern Poverty Law Center's detailed analysis concluded:

More and more, anti-abortion extremists, white

supremacist groups and the conspiracy-minded 'Patriot'

movement have come to share the same enemies list.

Many in these previously separate movements agree that

everything smacking of 'one-worldism' - the Olympics,

the United Nations and any other global agency - is part

of a massive plot to subject Americans to tyranny.

Activists in all three movements describe homosexuals as

'sodomites,' people who deserve capital punishment. And
in the latest development, many of those involved in these

groups are bitterly attacking abortion. 52

• The Northwest Coalition Against Malicious Harassment's 1998

annual conference featured a presentation by University of South

Florida sociologist Dallas A. Blanchard, in which he reported:

...the recent Birmingham [AL] bombing, killing a police

officer and seriously injuring a nurse, blinding her ...

symbolizes what students of the anti-abortion movement
have known for over a decade: the increasing interaction

and merger of some militia groups and the violent wing

of the anti-abortion movement. Anti-abortionists have

been schooled in heavy arms and explosives uses by

militia groups at least since the mid-1980s and have in

recent years become more openly allied with pro-violence

militia groups. At the same time, a number of these

militia organizations have become more vocally anti-

abortion. Eric Rudolph is the dramatic characterization

of these trends. 53

Rudolph, reportedly influenced by Christian Identity since

childhood54 and associated with an anti-government militia, 55 is on

the FBI's 10 Most Wanted Fugitives list on charges of bombing two

clinics, a gay bar, and the Atlanta Olympics park. 56

13
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• The Anti-Defamation League in 1999 reported on "Nuremberg
Files" creator Neal Horsley's public endorsement of anti-gay and
anti-government violence, and his call for states to seize nuclear

weapons to bargain for secession from the United States. ADL also

noted a "fierce opposition to abortion" by some violent, anti-Semitic,

anti-government groups. 57

The three anti-hate groups' reports confirmed research that pro-choice

and other writers published starting in 1993. 58

In addition, the Web sites of various extremist anti-abortion, anti-

government, and hate groups show these recent additions:

• The Nationalist Observer in San Diego, which calls itself part of the

"hardcore Aryan racist movement" and whose creator pled guilty in

March 2001 to civil-rights violation charges stemming from what
police called a three-year string of hate crimes, 59 embraced the most
deadly fringe of the anti-abortion movement in February, 2000.60

• The Freedom Fighter Militia,61 part of the national Militia

Network62 that also includes two California militias,63 proclaimed

itself "pro-life" in April 2000.64 It now states that "we are proud
supporters and allies with ...the Army of God," an anti-abortion

extremist group. Its site links to an Army of God site.65 The Army of

God site now reciprocates, boasting an "all new" Patriot Page66 with

links to two militia67 sites.

• Total Resistance, 68 chiefly devoted to advocacy of violence against

abortion providers and the government, added an anti-gay page in

October 2000 with links to a site69 described by the Southern

Poverty Law Center as "America's most infamous anti-homosexual

Web site."70

• Army of God double murderer Hill, now on Death Row, since at

least 1998 has described his anti-abortion violence as part of a

"culture war" that includes battles between "big and little

government, high and low taxation, abortion rights or no abortion

rights, rights to sodomy or no sodomy rights." 71 In November 2000,

a site authorized by Hill linked to another Army of God site that

includes anti-Semitic messages. 72

• Some Army of God leaders in the past have disavowed racism. But
some of the Army of God rhetoric opposing hate-crime laws now is

virtually indistinguishable from that of white supremacists. 73

14
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The anti-abortion White Rose Banquet, now openly associated with the

Army of God, this year also highlighted a call for anti-gay murder. 74

In Oregon, sheriffs deputies and federal agents raided a home near

Sandy in February 2001 as part of an ongoing investigation of a white

supremacist group, and seized Army of God literature along with

bricks of C-4 plastic explosives, homemade grenades, blasting caps,

primers, fuses, black powder, timing devices, ammonium nitrate and
fuel oil - the same substances used in the 1995 bombing of the federal

building in Oklahoma City. Officers arrested three persons on charges

that included unlawfully possessing machine guns, sawed-off shotguns,

silencers, and bombs. 75

Lastly, the alleged crimes of two brothers, Benjamin Mathew Williams

and James Tyler Williams, in 1999 suggest to some that a growing

mingling of the messages of hate groups and violent anti-abortion

groups is having a deadly effect. The two brothers are charged with

murdering a gay couple in the Redding, California, area and
committing arson against three synagogues in Sacramento. They're

also charged with arson against an abortion clinic in Sacramento. One
of the brother's public statements, 76 literature that police found in the

Williams' house and phone records obtained by police77 indicate the

brothers were part of a large national network that included various

extremists. In accord with the "leaderless resistance" promoted by

some extremist groups, there is no evidence any of their associates

participated or conspired in the crimes that have been charged to the

Williams brothers.
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Chapter Three: Current Laws and
Legislative Options

Federal Freedom of Access to Clinic Entrances Act of

1994

The federal Freedom of Access to Clinic Entrances Act of 1994 (which

also protects places of worship) provides for both criminal and civil

penalties for anyone who:

Uses force, the threat of force, or physical obstruction to harm,

intimidate or interfere with anyone obtaining or providing

reproductive health services or seeking to exercise the right to

worship;

a Intentionally damages, attempts to damage, or destroys the

property of a place of worship or a facility that provides

reproductive health services. 78

The criminal penalties are significant:

A first nonviolent violation is punishable by up to six months in

federal prison and a fine of up to $10,000. A first violent offense is

punishable by up to a year in prison and a fine of up to $100,000.

a A second nonviolent offense is punishable by up to 18 months in

prison and a $25,000 fine. A second violent offense is punishable by
up to three years in prison and a $250,000 fine.

If bodily injury results, the criminal can be sentenced to up to 10

years in prison, and if death results, life in prison.

Civil remedies also are provided:

a Orders can be sought from federal courts to enjoin, or stop,

violations. (Federal courts can, but rarely do, make injunctions

enforceable by state and local police.)
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Plaintiffs may elect for damages of $5,000 per violation in lieu of

seeking actual damages.

Punitive damages also can be awarded.

a Attorneys' fees, expert witness fees, and legal costs in cases brought

by private plaintiffs can be recovered from the losing party.

Civil damages of up to $10,000 can be imposed for a nonviolent first

violation, $15,000 for violent first violations, $15,000 for second

nonviolent violations, and $25,000 for violent second violations in

cases brought by federal prosecutors or state attorneys general.

The U.S. Department of Justice since 1994 has obtained convictions of

56 individuals in 37 criminal cases for violations of FACE and other

federal statutes relating to violence against health care providers. The
department also has brought 17 civil actions against more than 100

defendants under FACE for interfering with access to reproductive

health care services. 79

Federal courts consistently have upheld FACE against constitutional

challenges.80

However, the federal FACE Act has limitations:

It has been of little use in prosecuting small-scale anti-abortion

crimes, which our survey shows are more common than large-scale

crimes against abortion in California. Federal law-enforcement

officials generally rely on local police to make arrests, which in

some cases can be prosecuted under the tougher federal laws. But

California has no law establishing concurrent jurisdiction, and
police are often unable to make the connection between arresting

for what might be a misdemeanor under state law but perhaps a

felony if prosecuted under federal law.81

FACE does not explicitly protect patient escorts, clinic defenders,

patients' friends who assist them, clinic clerical staff, and others

who help clients or providers. Some federal jurisdictions interpret

FACE to protect these assistants, while some do not.

Small clinics often can't afford to bring the civil suits on which

much of the FACE Act's enforcement depends.
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State Law

California has a wide array of laws that cover most - and very likely

all - of the crimes that FACE covers. But the penalties are much less

severe than those imposed by FACE. The principal statutes covering

blockading and obstructing health-care facilities are:

a Section 602.11, which even on a third offense limits penalties to 30

days in jail and a $2,000 fine; and

a Civil Code Sections 3427, et seq., which provide no criminal

penalties.

See the Appendix for a complete list of relevant sections of the

California's civil and penal statutes.

State Legislative Options

A California FACE Act

The Legislature might choose to enact a state FACE Act, mirroring the

federal law and creating concurrent state-federal jurisdiction, as New
York did in 1999.82 Such a law might correct weaknesses cited earlier

in federal FACE enforcement in California.83

Criminal fines for misdemeanors and for felony-misdemeanors under

the federal FACE Act are much higher than those California

customarily enacts for misdemeanors. Such fines may be justified by
the conduct of some anti-abortion defendants in civil cases who have

filed bankruptcy in jurisdictions throughout the United States in an
effort to eliminate their court-ordered civil judgments.

Former President Clinton vetoed bankruptcy-reform legislation in

2000 in part because it did not make court-ordered civil judgments
non-dischargable — in other words, it did not prevent courts from

forgiving the fines in the event of bankruptcy. Criminal fines, on the

other hand, are non-dischargable in bankruptcy.

Define Anti-Abortion Crime as Hate Crime

Some similarities exist between anti-abortion crimes and hate crimes,

including, as this paper has shown, some links among extremist

groups that advocate both types of crimes. In addition, both are

"message" crimes, intended to terrorize both their immediate victims
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and a broader class of persons. This suggests that efforts to prevent

and punish these acts could be linked by defining anti-abortion

offenses as hate crimes, as the government of British Columbia has

recommended that Canada do.84

This option does have at least three potential drawbacks, however:

• The two types of crimes are conceptually somewhat different. Hate
crimes generally are directed against victims because of who they

are or who they are perceived to be - their race, national origin,

gender, disability, religion, or sexual orientation. Anti-abortion

crimes, on the other hand, generally are directed against victims

because of what they do - seek or provide abortion services.

Merging the two types of crimes might prove confusing to law

enforcement and victims, possibly hindering enforcement of one or

both types of crimes.

• The FACE Act has proven effective in deterring and punishing

major anti-abortion crimes. Some pro-choice advocates fear that

merging anti-abortion crime into the general concept of hate crime

could reduce some of this effectiveness.

• Conversely, some opponents of hate crimes are concerned that

expanding the definition to include anti-abortion crime could

weaken public support for hate-crime laws.

An approach that might achieve some of the benefits of statutorily

merging the two types of crimes, while perhaps avoiding some of the

potential drawbacks, would be to keep hate crimes and anti-abortion

crimes conceptually separate but to attack them in concert. Some of

the options that follow would move in that direction.85

Establish Clinic Buffer Zones

The U.S. Supreme Court in Hill v. Colorado in 2000 upheld a Colorado

statute86 creating 100-foot buffer zones around health-care facilities.

Inside these zones, the Colorado law makes it a misdemeanor to

"knowingly approach another person within eight feet of such person,

unless such other person consents, for the purpose of passing a leaflet

or handbill to, displaying a sign to, or engaging in oral protest,

education, or counseling with such other person in the public way or

sidewalk area."
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The Supreme Court found, 6-3, that the Colorado law balances the two

sides' "legitimate and important" concerns. The court's significant

findings included the following:

• Petitioners' [pro-life demonstrators'] First Amendment interests are

clear and undisputed. On the other hand, the state's police powers

allow it to protect its citizens ' health and safety, and may justify a

special focus on access to health care facilities and the avoidance of

potential trauma to patients associated with confrontational

protests. Moreover, rules providing specific guidance to enforcement

authorities serve the interest in evenhanded application of the law.

Also, the statute deals not with restricting a speaker's right to

address a willing audience, but with protecting listeners from

unwanted communication.

• The statute is easily distinguishable from the one in Carey, which

prohibited all picketing except for picketing of a place of employment

in a labor dispute, thereby according preferential treatment to

expression concerning one particular subject. In contrast, [the

Colorado law] merely places a minor place restriction on an
extremely broad category of communications with unwilling

listeners.

• The eight-foot zone should not have any adverse impact on the

readers' ability to read demonstrators' signs. That distance can

make it more difficult for a speaker to be heard, but there is no limit

on the number of speakers or the noise level. Nor does the statute

suffer from the failings of the 'floating buffer zone' rejected in

Schenck. The zone here allows the speaker to communicate at a
'normal conversational distance,' ... and to remain in one place

while other individuals pass within eight feet. And the 'knowing'

requirement protects speakers who thought they were at the

proscribed distance from inadvertently violating the statute.

Whether the eight-foot interval is the best possible accommodation of

the competing interests, deference must be accorded to the Colorado

Legislature 's judgment. The burden on the distribution of handbills

is more serious, but the statute does not prevent a leafletter from
simply standing near the path of oncoming pedestrians and
proffering the material, which pedestrians can accept or decline.

Several respondents to our 2000 survey suggested a similar law be

enacted in California.
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On the other hand, some persons see statutorily established buffer

zones as an unnecessary restriction on First Amendment rights to

freedom of expression. Such statutorily defined zones also may be

inadequate to solve problems at particular locations. In this view, court

injunctions can better target individual situations.

In addition, the California Department of Justice87 has identified six

cities - Los Angeles,88 Redwood City,89 San Diego,90 San Francisco, 91

San Jose,92 and Santa Barbara93 - that have adopted local laws

establishing buffer zones of various sorts around clinics and medical

offices.

A California FACE Act could further empower the courts to act by
injunction when necessary, while leaving local governments free, as

they are now, to craft buffer-zone laws that meet their particular

needs.

Restrict Residential Demonstrations

Some respondents to our 2000 survey suggested enactment of a state

law banning or restricting residential picketing and other

demonstrations targeted at individuals' homes.

The state Department of Justice94 has identified at least 12 local

governments, covering much of the population of California, that have

adopted such local laws.95

The same arguments could be made against such a state law as are

made against a clinic buffer-zone law. A California FACE Act could

leave local government free to craft residential-demonstration laws,

like clinic buffer-zone laws, that meet their particular needs, while also

empowering the courts to act by injunction when necessary.

Continue and Expand Regional Law-Enforcement Task Forces

President Clinton in 1994 directed each U.S. attorney to create a

regional Task Force on Violence Against Abortion Providers to

coordinate federal, state and local law enforcement.96

The Legislature could direct the California Department of Justice to

convene such task forces in any federal judicial districts where they

have not already been formed or no longer exist. Because of partial

overlapping among several criminal extremist movements, the

Legislature might give the department the option of combining these
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task forces with the hate crime task forces and/or the domestic

terrorism task forces that exist in some regions.

Continue and Expand Information-Gathering and Reporting

Former Attorney General Reno also created a National Task Force on
Violence Against Health Care Providers.97 Perhaps its most valuable

contribution has been to gather and analyze information on threats

and suspects and make it available to police and prosecutors. 98

The Legislature could direct the California Department of Justice to

assume a similar information-gathering and assistance function, as

state Attorney General Bill Lockyer already has done for hate crimes.

Part of the goal could be crime prevention. The Legislature might

direct the California Department of Justice to expand its new hate-

crime data base to include anti-abortion crime and anti-government-

extremist crime.

Also as part of the information-gathering effort, the Legislature could

direct local law-enforcement agencies to report and the California

Department of Justice to analyze and annually publish anti-abortion

crime statistics, as the department does now for hate crimes.99 The
Legislature might give the department the option of combining these

reports. 100

The Legislature also could direct the department to establish a

statewide toll-free phone line to receive anti-abortion crime reports.

Such a line could bring information from primary sources. It also

would give victims and witnesses another place to turn if they believed

local law enforcement was not responding adequately, as some of our

survey respondents reported. The Legislature could give the

department the option of merging the line with a proposed statewide

toll-free line for reporting hate crimes. 101

Continue and Expand Police Training

The Legislature could direct the Commission on Peace Officer

Standards and Training (POST) to develop a mandatory curriculum on

anti-abortion crime. For example, this could be a two-hour session for

use in police academies and a one-hour session for use in the biennial

Advanced Officers Training. 102 The curriculum could include relevant

criminal and civil law. The Legislature could give POST the option of

combining the anti-abortion-crime training with its existing hate-crime

training, 103 or could direct that the hate-crime training include
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information on partial overlaps with anti-abortion criminal extremist

movements.

Any training should avoid stigmatizing the pro-life movement and
should distinguish clearly between lawful and criminal actions.
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Appendix

Relevant Sections of California

Penal and Civil Codes

California Penal Code

Arson, bombing, acid attacks, and vandalism

Section 451 makes arson a felony.

Section 11413 makes it a felony to bomb or commit arson to a health-care facility, a

place where a meeting where abortion counseling or practice is taking place, or an
office or meeting site of an organization that counsels for or against abortion or

lobbies, publicizes, or organizes with respect to abortion. It is punishable by up to

seven years in prison and a $10,000 fine.

Sections 12303-12305, 12308, 12309, 12310, and 12312 make possession and use of

destructive devices felonies.

Section 594.4 makes it a felony-misdemeanor to willfully and maliciously damage
any structure with butyric acid or similar substances, with fines escalating to a

maximum of $50,000 for damage of $50,000 or more.

Section 954 makes vandalism a felony-misdemeanor, with a fine of up to $50,000

for damage of $50,000 or more.

Assault and battery

Sections 240 et seq. make assault a misdemeanor.

Sections 241 et seq. make battery a misdemeanor.



Section 244 makes acid, flammable-substance, and caustic-chemical attacks on

another person a felony-misdemeanor.

Obstruction

Section 647c makes obstruction of a street, sidewalk, or other public place a

misdemeanor.

Section 602.11* makes it a low misdemeanor to intentionally prevent an individual

from entering or exiting from a health-care facility by physical detention or

obstruction. A first offense carries no minimum jail time, and a fine of up to $299. A
second offense is punishable by a minimum of five days in jail and a fine of up to

$500. A subsequent offense carries a minimum of 30 days of jail time and a fine of

up to $2,000.

Riot, unlawful assembly, and disturbing the peace

Sections 401-409 make rioting, inciting to riot, and unlawful assembly

misdemeanors.

Section 416 makes it a misdemeanor for two or more persons to assemble for the

purpose of disturbing the public peace or committing any unlawful act, and to fail to

disperse on an officer's command. Persons who violate this section and cause

property damage are required to make restitution directly to their victims.

Stalking

Sections 646.9 and 646.91 make stalking a felony-misdemeanor.

Threats and terror

Section 422 makes threats a felony-misdemeanor. It defines "threats" tightly.**

Section 11411 makes it a crime to place a sign, mark, symbol, emblem, etc., on
private property to terrorize the owner or occupant. The first offense is a high

'Enacted by Assembly Bill 1097 of 1993 by Assemblywoman (now U.S. Representative) Barbara Lee.

"Any person who willfully threatens to commit a crime which will result in death or great bodily

injury to another person, with the specific intent that the statement, made verbally, in writing, or

by means of an electronic communication device, is to be taken as a threat, even if there is no intent of

actually carrying it out, which, on its face and under the circumstances in which it is made,

is so unequivocal, unconditional, immediate, and specific as to convey to the person threatened, a
gravity ofpurpose and an immediate prospect of execution of the threat, and thereby causes

that person reasonably to be in sustained fear for his or her own safety or for his or her immediate

family's safety shall be punished by imprisonment in the county jail not to exceed one year, or by

imprisonment in the state prison.

11



misdemeanor, with penalties of up to one year in jail and a $5,000 fine. A
subsequent offense is a high misdemeanor, punishable by up to a year in jail and a

$15,000 fine; or, if it is part of a pattern of conduct, a felony-misdemeanor,

punishable by up to three years in prison and a $10,000 fine.

Trespass

Section 602 makes it misdemeanor trespass to fail to leave land, real property, or

structures belonging to or lawfully occupied by another and not open to the general

public, upon being requested to leave by a peace officer or the owner.

Section 601 makes it a felony trespass to make a threat to cause serious bodily

injury followed by entering the victim's home or workplace with the intent to

execute the threat.

Violation of injunctions

Section 166 makes contempt of court, including violating an injunction, a

misdemeanor.

California Civil Code

Section 52.1, the Bane Civil Rights Act, makes it a tort to use threats, intimidation,

or coercion to interfere with any constitutionally protected right.

Section 1708.7 makes stalking a tort.

Section 1708.8 makes certain invasion of privacy a tort.

Title 6 (commencing with Section 3427) of Part 1 of Division 4 makes it a tort to

intentionally prevent an individual from entering or exiting a health-care facility by

physically obstructing the individual's passage or by disrupting the facility's normal

functioning.*

A court may issue an injunction prohibiting particular persons from committing any

of these torts. Violation of an injunction is a misdemeanor under Penal Code Section

166.

'Enacted by Assembly Bill 600 of 1994 by Assemblywoman (now Senator) Jackie Speier.
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